Public Notice

US Army Corps Public Notice Number: 2007_ Nationwide Permit Reg_ion_al
of Engineers Conditions for Sacramento District
Sacramento District .

395 1 Street Date: December 14, 2007
Sacramento, CA 95814-2922 In reply, please refer to the Public Notice Number

TOWHOM IT MAY CONCERN

The Sacramento District issued a public notice on March 19, 2007, describing proposed regional
conditions for the Nationwide Permit Program in California, Nevada and Utah. Comment |etters
received in response to the public notice were reviewed by the District.

On December 6, 2007, the Division Engineer of the U.S. Army Corps of Engineers, South Pacific
Division, determined that the Nationwide Permits, with the inclusion of the regional conditions,
authorize activities in the Sacramento District (California, Nevada and Utah) with minimal adverse
effects on the aquatic environment.

Aslead district for the state of Colorado, the Albuquerque District proposed regional conditions for
the state of Colorado. The Division Engineer of the U.S. Army Corps of Engineers, South Pacific
Division, has also approved regional conditions for hat the Nationwide Permits, which authorize
activitiesin the state of Colorado with minimal adverse effects on the aguatic environment.

Attached are the final regional conditions to the Nationwide Permit Program now in effect in the
Sacramento District for California, Nevada, Utah, and Colorado. Please visit our website at
http://www.spk.usace.army.mil/regulatory.html for more information concerning the Nationwide
Permit Program.



http://www.spk.usace.army.mil/index.html
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NATIONWIDE PERMIT PROGRAM REGIONAL CONDITIONS
I. Sacramento District (All States, except Colorado)

1. When pre-construction notification (PCN) is required, the prospective permittee shall notify the Sacramento District in
accordance with General Condition 27 using either the South Pacific Division Preconstruction Notification (PCN) Checklist or
acompleted application form (ENG Form 4345). In addition, the PCN shall include:

a A written statement explaining how the activity has been designed to avoid and minimize adverse effects, both
temporary and permanent, to waters of the United States;

b. Drawings, including plan and cross-section views, clearly depicting the location, size and dimensions of the
proposed activity. The drawings shall contain atitle block, legend and scale, amount (in cubic yards) and size (in
acreage) of fill in Corpsjurisdiction, including both permanent and temporary fills/structures. The ordinary high water
mark or, if tidal waters, the high tide line should be shown (in feet), based on National Geodetic Vertical Datum
(NGVD) or other appropriate referenced elevation; and

c. Pre-project color photographs of the project site taken from designatedl ocations documented on the plan drawing.

2. The permittee shall complete compensatory mitigation required by special conditions of the NWP verification before or
concurrent with construction of the authorized activity, except when specifically determined to be impracticable by the
Sacramento District. When project mitigation involves use of a mitigation bank or in-lieu fee program, payment shall be made
before commencing construction.

3. The permittee shall record the NWP verification with the Registrar of Deeds or other appropriate official charged with the
responsihility for maintaining records of title to or interest in real property against areas (1) designated to be preserved as part
of mitigation for authorized impacts, including any associated covenants or restrictions, or (2) where structures such as boat
ramps or docks, marinas, piers, and permanently moored vessels will be constructed in or adjacent to navigable waters (Section
10 and Section 404). The recordation shall also include a map showing the surveyed location of the authorized structure and
any associated areas preserved to minimize or compensate for project impacts.

4. The permittee shall place wetlands, other aguatic areas, and any vegetative buffers preserved as part of mitigation for
impacts into a separate “ preserve” parcel prior to discharging dredged or fill material into waters of the United States, except
where specifically determined to be impracticable by the Sacramento District. Permanent legal protection shall be established
for all preserve parcels, following Sacramento District approval of the legal instrument.

5. The permittee shall allow Corps representatives to inspect the authorized activity and any mitigation areas at any time
deemed necessary to determine compliance with the terms and conditions of the NWP verification. The permittee will be
notified in advance of an inspection.

6. For NWPs 29, 39, 40, 42, 43, 44, and 46, requests to waive the 300 linear foot limitation for intermittent or ephemeral
waters of the U.S. shall include an evaluation of functions and services provided by the waterbody taking into account the
watershed, measures to be implemented to avoid and minimize impacts, other measures to avoid and minimize that were found
to be impracticable, and amitigation plan for offsetting impacts.

7. Road crossings shall be designed to ensure fish passage, especialy for anadromous fisheries. Permittees shall employ
bridge designs that span the stream or river, utilize pier or pile supported structures, or involve large bottomless culverts with a
natural streambed, where the substrate and streamflow conditions approximate existing channel conditions. Approach fillsin
waters of the United States below the ordinary high water mark are not authorized under the NWPs, except where avoidance
has specifically been determined to be impracticable by the Sacramento District.

8. For NWP 12, clay blocks, bentonite, or other suitable material shall be used to seal the trench to prevent the utility line
from draining waters of the United States, including wetlands.

9. For NWP 13, bank stabilization shall include the use of vegetation or other biotechnical design to the maximum extent
practicable. Activitiesinvolving hard-armoring of the bank toe or slope requires submission of a PCN per General Condition
27.

10. For NWP 23, the PCN shall include a copy of the signed Categorical Exclusion document and final agency determinations
regarding compliance with Section 7 of the Endangered Species Act, Essential Fish Habitat under the Magnussen-Stevens Act,
and Section 106 of the National Historic Preservation Act.

11. For NWP 44, the discharge shall not cause the loss of more than 300 linear feet of streambed. For intermittent and
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ephemeral streams, the 300 linear foot limit may be waived in writing by the Sacramento District. This NWP does not
authorize discharges in waters of the United States supporting anadromous fisheries.

12. For NWPs 29 and 39, channelization or relocation of intermittent or perennial drainage, is not authorized, except when, as
determined by the Sacramento District, the relocation would result in a net increase in functions of the aquatic ecosystem
within the watershed.

13. For NWP 33, temporary fills for construction access in waters of the United States supporting fisheries shall be
accomplished with clean, washed spawning quality gravels where practicable as determined by the Sacramento District, in
consultation with appropriate federal and state wildlife agencies.

14. For NWP 46, the discharge shall not cause the loss of greater than 0.5 acres of waters of the United States or the loss of
more than 300 linear feet of ditch, unless this 300 foot linear foot limit is waived in writing by the Sacramento District.

15. For NWPs 29, 39, 40, 42, and 43, upland vegetated buffers shall be established and maintained in perpetuity, to the
maximum extent practicable, next to all preserved open waters, streams and wetlands including created, restored, enhanced or
preserved waters of the U.S., consistent with General Condition 20. Except in unusual circumstances, vegetated buffers shall
be at least 50 feet in width.

16. All NWPs except 3, 6, 20, 27, 32, 38, and 47, are revoked for activitiesin histosols and fens and in wetlands contiguous
with fens. Fens are defined as slope wetlands with a histic epipedon that are hydrologically supported by groundwater. Fens
are normally saturated throughout the growing season, although they may not be during drought conditions. For NWPs 3, 6,
20, 27, 32, and 38, prospective permittees shall submit a PCN to the Sacramento District in accordance with General Condition
27.

17. For all NWPs, when activities are proposed within 100 feet of the point of groundwater discharge of a natural spring,
prospective permittees shall submit a PCN to the Sacramento District in accordance with General Condition 27. A spring
source is defined as any location where ground water emanates from a point in the ground. For purposes of this condition,
springs do not include seeps or other discharges which lack a defined channel.

[I. California Only

1. IntheLake Tahoe Basin, all NWPs are revoked. Activitiesin this area shall be authorized under Regional General Permit
16 or through an individual permit.

2. Inthe Primary and Secondary Zones of the Legal Delta, NWPs 29 and 39 are revoked. New development activitiesin the
Legal Deltawill be reviewed through the Corps’ standard permit process.

[11. Nevada Only

1. IntheLake Tahoe Basin, all NWPs are revoked. Activitiesin this areashall be authorized under Regional General Permit
16 or through an individual permit.

V. Utah Only

1. For al NWPs, except NWP 47, prospective permittees shall submit a PCN in accordance with General Condition 27 for
any activity, in waters of the United States, below 4217 feet mean sealevel (mdl) adjacent to the Great Salt Lake and below
4500 feet mdl adjacent to Utah Lake.

2. A PCNisrequired for al bank stabilization activitiesin a perennial stream that would affect more than 100 linear feet of
stream

3. For NWP 27, facilities for controlling stormwater runoff, construction of water parks such as kayak courses, and use of
grout or concrete to construct in-stream structures are not authorized. A PCN isrequired for all projects exceeding 1500 linear
feet as measured on the stream thalweg, using in stream structures exceeding 50 cubic yards per structure and/or incorporating
grade control structures exceeding 1 foot vertical drop. For any stream restoration project, the post project stream sinuosity
shall be appropriate to the geomorphology of the surrounding area and shall be equal to, or greater than, pre project sinuosity.
Sinuosity is defined as the ratio of stream length to project reach length. Structures shall allow the passage of aquatic
organisms, recreational water craft or other navigational activities unless specifically waived in writing by the District
Engineer.

V. Colorado Only
1. Fina Regional Conditions Applicable to Specific Nationwide Permits within Colorado.
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a. Nationwide Permit Nos. 12 and 14, Utility Line Activities and Linear Transportation Projects. In the Colorado
River Basin, utility line and road activities crossing perennial water or special aquatic sites require notification to the
District Engineer in accordance with General Condition 27 (Pre-Construction Notification).

b. Nationwide Permit No. 13 Bank Stabilization. In Colorado, bank stabilization activities necessary for erosion
prevention in streams that average less than 20 feet in width (measured between the ordinary high water marks) are
limited to the placement of no more than 1/4 cubic yard of suitable fill* material per running foot below the plane of the
ordinary high water mark. Activities greater than 1/4 cubic yard may be authorized if the permittee notifies the District
Engineer in accordance with General Condition 27 (Pre-Construction Notification) and the Corps determines the adverse
environmental effects are minimal. [* See (g) for definition of Suitable Fill]

c. Nationwide Permit No. 27 Aquatic Habitat Restoration, Establishment, and Enhancement Activities.

(1) For activities that include a fishery enhancement component, the Corps will send the Pre-Construction
Notification to the Colorado Division of Wildlife (CDOW) for review. In accordance with General Condition 27
(Pre-Construction Natification), CDOW will have 10 days from the receipt of Corps notification to indicate that
they will be commenting on the proposed project. CDOW will then have an additional 15 days after the initial 10-
day period to provide those comments. |f CDOW raises concerns, the applicant may either modify their plan, in
coordination with CDOW, or apply for a standard individual permit.

(2) For activities involving the length of a stream, the post-project stream sinuosity will not be significantly
reduced, unlessit is demonstrated that the reduction in sinuosity is consistent with the natural morphological
evolution of the stream (sinuosity isthe ratio of stream length to project reach length).

(3) Structureswill allow the upstream and downstream passage of aguatic organisms, including fish native to the
reach, aswell as recreational water craft or other navigational activities, unless specifically waived in writing by the
District Engineer. The use of grout and/or concrete in building structures is not authorized by this nationwide
permit.

(4) The construction of water parks (i.e., kayak courses) and flood control projects are not authorized by this
nationwide permit.

d. Nationwide Permits Nos. 29 and 39; Residential Developments and Commercial and Institutional Developments. A
copy of the existing FEMA/locally-approved floodplain map must be submitted with the Pre-Construction Notification.
When reviewing proposed developments, the Corps will utilize the most accurate and reliable FEMA/locally-approved
pre-project floodplain mapping, not post-project floodplain mapping based on aCLOMR or LOMR. However, the
Corps will accept revisions to existing floodplain mapping if the revisions resolve inaccuraciesin the original floodplain
mapping and if the revisions accurately reflect pre-project conditions.

2. Fina Regiona Conditions Applicable to All Nationwide Permits within Colorado

e. Removal of Temporary Fills. General Condition 13 (Removal of Temporary Fills) is amended by adding the
following: When temporary fills are placed in wetlands in Colorado, a horizontal marker (i.e. fabric, certified weed-free
straw, etc.) must be used to delineate the existing ground elevation of wetlands that will be temporarily filled during
construction.

f.  Spawning Areas. General Condition 3 (Spawning Areas) is amended by adding the following: In Colorado, all
Designated Critical Resource Waters (see enclosure 1) are considered important spawning areas. Therefore, In
accordance with General Condition 19 (Designated Critical Resource Waters), the discharge of dredged or fill material
in not authorized by the following nationwide permits in these waters: NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40,
42, 43, 44, 49, and 50. In addition, in accordance with General Condition 27 (Pre-Construction Notification),
notification to the District Engineer is required for use of the following nationwide permits in these waters: NWPs 3, 8,
10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37 and 38".

g. SuitableFill. In Colorado, use of broken concrete as fill material requires notification to the District Engineer in
accordance with General Condition 27 (Pre-Construction Notification). Permittees must demonstrate that soft
engineering methods utilizing native or non-manmade materials are not practicable (with respect to cost, existing
technology, and logistics), before broken concrete is allowed as suitable fill. Use of broken concrete with exposed rebar
is prohibited in perennial waters and special aguatic sites.

h. Invasive Aquatic Species. General Condition 11 is amended by adding the following condition for work in
perennial or intermittent waters of the United States: If heavy equipment is used for the subject project that was
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previously working in another stream, river, lake, pond, or wetland within 10 days of initiating work, one the following
procedures is necessary to prevent the spread of New Zealand Mud Snails and other aguatic hitchhikers:

(1) Remove all mud and debris from equipment (tracks, turrets, buckets, drags, teeth, etc.) and keep the equipment
dry for 10 days. OR

(2) Remove all mud and debris from Equipment (tracks, turrets, buckets, drags, teeth, etc.) and spray/soak
equipment with either a 1:1 solution of Formula 409 Household Cleaner and water, or a solution of Sparquat 256 (5
ounces Sparquat per gallon of water). Treated equipment must be kept moist for at least 10 minutes. OR

(3) Remove all mud and debris from equipment (tracks, turrets, buckets, drags, teeth, etc.) and spray/soak
equipment with water greater than 120 degrees F for at least 10 minutes.

3. Final Regiona Conditions for Revocation/Special Notification Specific to Certain Geographic Areas

i. Fens: All Nationwide permits, except permit Nos. 3, 6, 20, 27, 32, 38 and 47, are revoked in fens and wetlands
adjacent to fens. Use of nationwide permit Nos. 3, 20, 27 and 38, requires notification to the District Engineer, in
accordance with General Condition 27 (Pre-Construction Notification), and the permittee may not begin the activity
until the Corps determines the adverse environmental effects are minimal. The following defines afen:

Fen soils (histosols) are normally saturated throughout the growing season, although they may not be during
drought conditions. The primary source of hydrology for fensis groundwater. Histosols are defined in accordance
with the U.S. Department of Agriculture, Natural Resources Conservation Service publications on Keysto Soil
Taxonomy and Field Indicators of Hydric Soils in the United States
(http://soils.usda.gov/technical/classification/taxonomy).

j. Springs. Within the state of Colorado, all NWPs, except permit 47 (original ‘' C’), require preconstruction
notification pursuant to General Condition 27 for discharges of dredged or fill material within 100 feet of the point of
groundwater discharge of natural springs. A spring source is defined as any location where groundwater emanates from
apoint inthe ground. For purposes of thisregional condition, springs do not include seeps or other discharges which do
not have a defined channel.

4, Additional Information

The following provides additional information regarding minimization of impacts and compliance with existing general
Conditions:

a. Permittees are reminded of the existing General Condition No. 6 which prohibits the use of unsuitable material.
Organic debris, building waste, asphalt, car bodies, and trash are not suitable material. Also, General Condition 12
requires appropriate erosion and sediment controls (i.e. all fills must be permanently stabilized to prevent erosion and
siltation into waters and wetlands at the earliest practicable date). Streambed material or other small aggregate material
placed along a bank as stabilization will not meet General Condition 12. Also, use of erosion control mates that contain
plastic netting may not meet General Condition 12 if deemed harmful to wildlife.

b. Designated Critical Resource Watersin Colorado. In Colorado, alist of designated Critical Resource Waters has
been published in accordance with General Condition 19 (Designated Critical Resource Waters). Thislist will be
published on the Albuquerque District Regulatory home page (http://www.spa.usace.army.mil/reg/)

c. Federaly-Listed Threatened and Endangered Species. General condition 17 requires that nod-federal permittees
notify the District Engineer if any listed species or designated critical habitat might be affected or isin the vicinity of the
project. Information on such species, to include occurrence by county in Colorado, may be found at the following U.S.
Fish and Wildlife Service website: http://www.fws.gov/mountain%2Dprairie/endspp/name _county search.htm




